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DIGEST OF OTHER RECENT VIRGINIA DECISIONS. 

(Head notes prepared by M. P. Bnrks, State Reporter.) 



Ford & Bennick, Trustees, v. Watts, Sheriff and Others. — 
Decided at Staunton, September 23, 1897. — Cardwell, 3: 

1. Injunction Against Sale Undek Execution — Motion to dissolve — Exe- 
cutions in evidence — Case at bar. Upon a motion to dissolve an injunction awarded 
on a bill Sled to enjoin the sale of personal property under executions levied 
thereon, the court of necessity must consider the executions, and, upon the evi- 
dence in this cause, it appears that they were considered. They are therefore 
properly copied into the record of this cause. 

2. Trustees — Suits to administer trust — Possession of trustee is possession by the 
court — Interference — Adverse claims. The possession of a trustee acting under the 
orders of a chancery court in a suit instituted by him for the purpose of adminis- 
tering the trust, is the possession of the court in which the suit is pending. The 
trustee occupies the same position, in respect to the trust property under his con- 
trol, as if he were a receiver appointed by the court. No interference with the 
possession of such trustee will be tolerated without the leave of the court first 
obtained, and any attempt at such interference will be restrained by injunction 
for that purpose. Adverse claimants must assert their claims in the court having 
jurisdiction over the trustee and the trust subject, or obtain leave of that court to 
sue the trustee. 



The Southern Railway Company v. Bryant's Adm'r. — Decided 
at Staunton, September 23, 1897. — Riely, J: 

1. Railroads — Public crossings — Warning — Virginia statute. Independently of 
any statute it is the duty of a railroad company to give timely warning of the 
approach of its trains to the crossing of a public highway. While the company 
has the right of way at public crossings, it must give timely warning of the 
approach of its trains. This duty is emphasized by statute in Virginia. Acts 
1893-4, p. 824. 

2. Railroads — Public crossings — Negligence — Burden of proof. In an action 
against a railroad company to recover damages resulting from negligently failing 
to give timely warning of the approach of one of its trains to a public crossing, 
the burden is on the plaintiff to prove such negligence. 

3. Evidence — Positive and negative — Sounding of a steam ivhistle. The testimony 
of a witness who denies that a railroad whistle was sounded on a given occasion 
is as positive evidence as the testimony of another who affirms the fact, where 
each has equal opportunity of hearing, and the attention Of the former, because of 
special circumstances, is equally drawn with that of the latter to the sounding of 
the whistle. The denial of the one and the affirmance of the other produces a 
conflict of evidence, which it is the province of a jury to determine. 

4. Railroads — Public crossings — Looking — Obstructed view. A traveller about 
to cross a railroad at a public crossing is excused from the duty of looking for 



